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DEPARTMENT  OF  ENERGY 
10  CFR  Part  376 

Leasing;  Variable  Work  Commitment 
Bidding  System  for  Outer  Continental 
Shelf  Oil  and  Gas  Leases;  Proposed 
Rulemaking  and  Public  Hearing 

agency:  Department  of  Energy. 

action:  Proposed  Rule. 

SUMMARY:  On  December  19, 1980,  the 
U.S.  District  Court  for  the  District  of 
Columbia  issued  an  order  requiring  the 
Department  of  Energy  (DOE)  to  issue  a 
proposed  regulation  implementing  the 
bidding  system  described  at  43  U.S.C. 
1337(a)(1)(G)  by  March  30, 1981. 

Pursuant  to  that  court  order,  DOE  is 
issuing  this  proposed  regulation.  This 
proposal  would  establish  a  bidding 
system  for  use  in  lease  sales  of  oil  and 
gas  tracts  on  the  Outer  Continental 
Shelf  (OCS).  The  intended  effect  is  to 
encourage  a  greater  diversity  of  firms  to 
participate  in  OCS  oil  and  gas  lease 
sales.  The  proposed  bidding  system 
("variable  work  commitment  bidding 
system")  uses  a  dollar  value  exploration 
work  commitment  as  the  bid  variable, 
the  basis  for  award  of  OCS  oil  and  gas 
leases,  and  requires  payment  of  a  fixed 
cash  bonus,  a  fixed  royalty,  and  an 
annual  rental  for  each  tract.  The 
proposed  system  also  makes  use  of 
sections  of  existing  accounting 
procedures,  codified  at  10  CFR  Part  390 
(45  FR  36784,  May  30, 1980),  to  identify, 
measure,  and  allocate  the  exploration 
expenditures  to  be  applied  in 
satisfaction  of  the  work  commitment. 
The  accounting  procedures  were 
initially  issued  to  establish  the  method 
for  calculating  net  profit  share  payments 
due  the  United  States  under  leases 
issued  pursuant  to  the  profit  share 
bidding  systems. 

This  proposal  implements  rulemaking 
responsibilities  under  section  8(a)  of  the 
Outer  Continental  Shelf  Lands  Act,  as 
amended,  that  were  transferred  to  DOE 
under  sections  302(b)  and  303(c)  of  the 
Department  of  Energy  Organization  Act. 

DATES:  Written  comments  are  due  by 
April  29, 1981,  at  4:00  p.m.  Requests  to 
speak  at  the  hearing  to  be  held  in 
Washington,  D.C.  are  due  by  April  20. 
1981,  at  4:00  p.m.  The  hearing  will  be 


held  on  Tuesday,  April  28, 1981,  at  9:30 
a.m.  Witnesses  who  are  chosen  to  speak 
at  the  hearing  will  be  notified  by  April 
22, 1981. 

ADDRESSES:  All  written  comments  and 
requests  to  speak  at  the  Washington, 
D.C.,  public  hearing  should  be  sent  to: 
Office  of  Public  Hearings  Management, 
Economic  Regulatory  Administration, 
Box  XZ  (Docket  No.  LPDO  81-2),  2000  M 
Street,  N.W.,  Washington,  D.C.  20461. 
The  hearing  will  be  held  in  Room  2105, 
2000  M  Street.  N.W.,  Washington,  D.C. 
20461. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  M.  Smith  (Office  of  Leasing 
Policy  Development),  Department  of 
Energy,  Room  2115, 1200  Pennsylvania 
Avenue,  N.W.,  Washington,  D.C: 

20461  (202)  633-9373. 

Michael  T.  Skinker  (Office  of  General 
Counsel),  Room  5E-074,  Department 
of  Energy,  1000  Independence  Avenue. 
S.W.,  Washington,  D.C.  20585  (202) 
252-2900. 

Cynthia  A.  Ford,  Director  (Office  of 
Public  Hearings  Management), 
Economic  Regulatory  Administration, 
Room  B-210,  2000  M  Street,  N.W.. 
Washington,  D.C.  20461. 

Milton  Jordan,  Director,  Division  of 
Freedom  of  Information  and  Privacy 
Acts  (Office  of  Administrative 
Services),  Department  of  Energy, 

Room  lE-190, 1000  Independence 
Avenue,  S.W.,  Washington,  D.C.  20585 
(202)  252-5955.  [ 

SUPPLEMENTARY  INFORMATION:  < 

I.  Introduction  : 

II.  Outer  Continental  Shelf  Leasing — General 

III.  The  Proposed  Regulation 

A.  Authority 

B.  Comments  Received  in  Response  to 
Notice  of  Inquiry' 

C.  Mandate  of  the  U.S.  Court  of  Appeals 

D.  Purpose  and  Scope 

E.  Summary  of  the  Proposed  Regulation 

F.  Impact  of  the  Proposal 

IV.  Public  Comment  and  Hearing  Procedures 

A.  Specific  Comments  Requested 

B.  Written  Comments 

C.  Conduct  of  the  Hearing 

V.  Environmental  and  Competitive  Review 

VI.  Executive  Order  12291 

VII.  Regulatory  Flexibility  Act  Consideration 

I.  Introduction 

Sections  302  and  303  of  the 
Department  of  Energy  Organization  Act 
(DOE  Act.  Pub.  L.  95-91,  91  Stat.  578-580 
(42  U.S.C.  7152,  7153))  transferred  to  the 


Secretary  of  Energy  certain  authorities 
previously  held  by  the  Secretary  of  the 
Interior  under  the  Outer  Continental 
Shelf  Lands  Act  (OCSLA,  ch.  345,  67 
Stat.  462  (43  U.S.C.  1331  et  seq.,  1953).  as 
amended  by  the  Outer  Continental  Shelf 
Lands  Act  Amendments  of  1978 
(OCSLAA,  Pub.  L.  95-372,  92  Stat.  629)). 
the  Mineral  Lands  Leasing  Act,  the 
Mineral  Leasing  Act  for  Acquired  Lands, 
the  Geothermal  Steam  Act  of  1970,  and 
the  Energy  Policy  and  Conservation  Act. 
Specifically,  with  respect  to  Federal 
leases  issued  under  theSe  statutes, 
section  302(b)  of  the  DOE  Act  authorizes 
the  Secretary  of  Energy  to  promulgate 
regulations  which  relate  to  the:  (1) 
fostering  of  competition  for  Federal 
leases  (including,  but  not  limited  to, 
prohibition  on  bidding  for  development 
rights  by  certain  types  of  joint  ventures); 
(2)  implementation  of  alternative 
bidding  systems  authorized  for  the 
award  of  Federal  leases:  (3) 
establishment  of  diligence  requirements 
for  operations  conducted  on  Federal 
leases  (including,  but  not  limited  to, 
procedures  relating  to  the  granting  or 
ordering  by  the  Secretary  of  the  Interior 
of  suspension  of  operations  or 
production  as  they  relate  to  such 
requirements):  (4)  setting  rates  of 
production  for  Federal  leases:  and  (5) 
specifying  the  procedures,  terms  and 
conditions  for  the  acquisition  and 
disposition  of  Federal  royalty  interests 
taken  in  kind. 

In  addition,  section  302(c)  of  the  DOE 
Act  grants  the  Secretary  of  Energy  the 
authority  to  establish  rates  of 
production  for  Federal  leases,  and 
section  303(c)(1)  permits  the  Secretary  to 
disapprove  any  term  or  condition  of  a 
Federal  lease  that  relates  to  DOE’s 
authority  to  promulgate  regulations 
under  section  302(b). 

As  required  by  section  303(b)  of  the 
DOE  Act,  the  Secretary  of  the  Interior 
was  consulted  during  the  preparation  of 
this  proposed  regulation  and  afforded  an 
opportunity  to  comment  formally  on 
them.  In  view  of  the  fact  that  this 
proposed  regulation  has  been  developed 
in  an  expedited  manner  in  order  to 
comply  with  the  U.S.  District  Court 
Order,  DOE  requested  that  DOI  waive 
the  formal  30-day  comment  period 
specified  by  section  303(b)  of  the  DOE 
Act.  The  Secretary  of  the  Interior  has 
provided  comments  which  were 
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consideration  in  drafting  this  regulation 
prior  to  today’s  publication. 

II.  Outer  Continental  Shelf  Leasing — 
General 

According  to  a  schedule  established 
pursuant  to  section  18  of  the  OCSLA,  the 
Department  of  the  Interior  (DOI) 
periodically  offers  for  sale  oil  and  gas 
leases  for  tracts  on  the  OCS.  The  lease 
sale  is  the  culmination  of  a  series  of  DOI 
actions,  including  nominations  for  the 
inclusion  of  OCS  tracts  in  a  sale, 
geological/geophysical  analysis, 
preparation  and  publication  of  an 
Environmental  Impact  Statement  (EIS), 
public  hearings,  coordination  with  State 
officials  and  members  of  the  public, 
coordination  with  Federal  agencies,  the 
publication  of  a  notice  of  sale  in  the 
Federal  Register,  and  the  submission  of 
bids.  Bidders  submit  bids  on  the  basis  of 
the  bidding  system  that  is  applicable  to 
a  particular  tract  as  specified  in  the 
notice  of  OCS  lease  sale.  After  the  bids 
submitted  at  the  publicly  held  OCS 
lease  sale  are  opened  and  evaluated, 
leases  are  awarded  to  successful 
bidders  on  a  tract-by-tract  basis.  The 
bidding  system  used  also  determines  the 
method  by  which  the  successful  bidder 
pays  the  United  States  for  the  lease. 

The  bidding  system  or  systems  to  be 
utilized  by  DOI  in  each  OCS  lease  sale 
are  chosen  from  those  authorized  by  the 
OCSLA  and  prescribed  DOE  regulation 
(10  CFR  Part  376).  DOE  has  promulgated 
regulations  implementing  four  of  the 
bidding  systems  authorized  by  section 
8(a)(1)  of  the  OCSLA.  On  February  5, 
1980,  DOE  issued  final  regulations 
implementing  three  bidding  systems:  1) 
cash  bonus  bid  with  a  fixed  royalty;  2) 
royalty  bid  with  a  fixed  cash  bonus;  and 
3)  cash  bonus  bid  with  a  sliding  scale 
royalty  (45  Fed.  Reg.  9536,  February  12, 
1980).  On  May  14, 1980,  DOE  issued  a 
final  regulation  implementing  a  fourth 
bidding  system,  cash  bonus  bid  with  a 
fixed  net  profit  share  (45  FR  36784,  May 
30, 1980).  These  systems  implement, 
respectively,  sections  8(a)(l)(A)-(D)  of 
the  OCSLA. 

In  addition,  on  February  27, 1981,  DOE 
issued  a  proposed  regulation  that  would 
establish  an  OCS  bidding  system 
(“variable  net  profit  share")  that  uses  a 
percentage  of  net  profits  as  the  bid 
variable  and  also  requires  payment  of  a 
fixed  cash  bonus  for  each  tract  (46  FR 
15484,  March  5, 1981). 

III.  The  Proposed  Regulation 

A,  Authority 

The  Secretary  of  Energy  is  specifically 
authorized  by  section  302(b)(2)  of  the 
DOE  Act  to  promulgate  regulations 
under  the  OCSLA  as  they  relate  to  the 


implementation  of  alternative  bidding 
systems  for  the  award  of  Federal  leases. 
The  Secretary  of  Energy  is  also 
authorized  by  section  303(c)(1)  of  the 
DOE  Act  to  disapprove  lease  terms  and 
conditions  which  relate  to  DOE’s 
authority  to  promulgate  regulations 
under  section  302(b)  of  the  DOE  Act.  As 
noted  earlier,  DOE  has  already 
promulgated  final  regulations 
implementing  four  bidding  systems 
authorized  by  section  8(a)(l)(A)-(D)  of 
the  OCSLA  and  has,  as  discussed 
above,  proposed  one  additional  bidding 
system  authorized  by  section  8(a)(1)(E) 
of  the  OCSLA. 

The  bidding  system  proposed  by  this 
regulation  is  authorized  by  section 
8(a)(1)(G)  of  the  OCSLA,  which 
authorizes  the  use  of  a  bidding  system 
with  a  “work  commitment  bid  based  on 
a  dollar  amount  for  exploration  with  a 
fixed  cash  bonus  and  a  fixed  royalty  in 
amount  or  value  of  the  production 
saved,  removed,  or  sold.” 

Section  8(a)(1)(H)  of  the  OCSLA  also 
provides  authority  for  the  Secretary  of 
Energy  to  establish  any  bidding  system 
that  is  determined  to  be  useful  in 
accomplishing  the  purposes  and  policies 
of  the  OCSLA,  provided  that  no  bidding 
system  established  under  this  provision 
shall  have  more  than  one  bid  variable. 
Prior  to  the  implementation  of  a  system 
established  under  that  provision,  it  must 
be  submitted  to  both  the  Senate  and  to 
the  House  of  Representatives  for  review. 
If  neither  the  Senate  nor  the  House  of 
Representatives  passes  a  resolution  of 
disapproval  within  thirty  days,  the 
system  may  then  be  utilized. 

Prior  to  the  U.S.  District  Court  order  in 
Energy  Action  Educational  Faundatian 
V.  Andrus  (discussed  in  greater  detail  in 
section  III.  C.  of  this  preamble),  which 
requires  issuance  of  a  bidding  system 
which  utilizes  work  commitment  as  the 
bid  variable,  DOE  had  initiated  activity 
with  a  view  toward  developing  a 
bidding  system  that  contained  a  fixed 
work  commitment  component.  To  assist 
DOE  in  its  consideration  and  possible 
development  of  a  work  commitment 
bidding  system,  a  Notice  of  Inquiry 
(NOI)  was  issued  on  July  17, 1980  (45  FR 
49588,  July  25, 1980),  requesting  views 
and  comments  from  interested  parties 
on  any  topic  that  was  germane  to  work 
commitment  bidding  systems.  A 
discussion  of  the  relevant  comments 
received  follows. 

B.  Comments  Received  in  Response  to 
Notice  of  Inquiry 

Although  the  Notice  of  Inquiry 
requested  comments  on  any  topic  that 
was  germane  to  work  commitment 
bidding  systems,  it  specifically 
requested  comments  on  the  use  of  work 


commitment  as:  (1)  a  fixed  component  of 
the  bid;  (2)  the  bid  variable;  and  (3)  a 
time  dependent  component  (i.e.,  bidding 
the  time  required  to  complete  a 
predetermined  work  commitment). 

The  response  received  were 
unanimous  in  opposing  the  use  of  time 
as  a  component  of  the  bid  variable. 

Most  respondents  were  also  opposed  to 
utilizing  work  commitment  as  the  bid 
variable.  In  discussing  the 
inappropriateness  of  work  commitment 
as  the  bid  variable,  several  respondents 
stated  that  there  was  little  relationship 
between  the  level  of  exploration 
required  to  develop  a  tract  and  the  value 
of  the  tract.  One  respondent  commented 
that  since  there  is  no  premium  placed  on 
a  lessee’s  efficiency  or  the  cost 
effectiveness  of  its  exploratory 
operations,  leases  might  be  awarded  to 
bidders  who  could  least  efficiently  bring 
the  leases  into  production.  Several  other 
respondents  stated  that  those  bidders 
which  can  provide  and  perform  all  of  the 
necessary  exploration  functions  from 
within  their  own  corporate  resources 
would  have  an  advantage  over  bidders 
who  must  contract  out  all  of  the 
exploration  required.  For  example,  a 
firm  that  must  contract  out  the  majority 
of  the  exploration  fimctions,  and  pays 
not  only  for  the  cost  of  the  actual  work 
performed  but  also  for  another  firm’s 
profit  and  associated  overhead 
expenses,  would  be  at  a  competitive 
disadvantage  relative  to  firms  that  do 
not  contract  out  such  exploratory  work. 

Five  of  the  respondents,  however, 
favored  utilization  of  a  work 
commitment  bid.  One  of  the  respondents 
stated  that  a  variable  work  commitment 
bidding  system  would  encourage 
aggressive  exploration  and  would 
provide  an  incentive  for  operators  to 
explore  tracts  thoroughly  in  a  timely 
manner. 

DOE  found  the  comments  submitted 
in  response  to  the  NOI  helpful  in 
preparing  the  regulation  we  are 
proposing  today.  DOE  anticipates  that 
the  public  comments  on  the  proposed 
regulation  will  provide  additional  useful 
information  which  will  be  considered  in 
the  preparation  of  the  final  regulation. 

C.  Mandate  of  the  U.S.  Court  of  Appeals 

On  June  22, 1979,  Energy  Action 
Educational  Foundation,  with  several 
other  parties,  filed  an  action  in  the  U.S. 
District  Court  for  the  District  of 
Columbia  which  sought  to  halt  further 
sales  of  OCS  leases  and  to  upset  past 
sales  on  the  basis  of  alleged  violations 
of  the  OCSLA.  Plaintiffs  claimed,  inter 
alia,  that  the  Secretary  of  Energy  had 
violated  the  OCSLA  through  failure  to 
issue  regulations  for  certain  bidding 
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systems  authorized  by  the  OCSLAA. 
including  the  system  employing  work 
commitment  as  the  bid  variable  (section 
8(a)(1)(G)). 

On  September  17, 1980,  the  U.S. 

District  Court  denied  plaintiffs  request 
to  enjoin  scheduled  OCS  leases  sales. 

The  U.S.  Court  of  Appeals  for  the  D.C. 
Circuit  affirmed  the  District  Court’s 
refusal  to  grant  the  injunction,  but 
retained  jurisdiction  and  proceeded  to 
address  certain  issues  on  the  merits. 

On  October  30, 1980  the  Court  of 
Appeals  issued  an  opinion.  Energy 
Action  Educational  Foundation  v. 

Andrus  (No.  80-2127,  D.C.  Cir.,  October 
30. 1980),  which  held  that  the  Secretary 
of  Energy  had  violated  the  provisions  of 
the  OCSLA  by  failing  to  issue  certain 
bidding  system  alternatives  enumerated 
in  the  OCSLA.  Specifically,  the  Court 
directed  DOE  to  issue  regulations 
establishing  the  two  remaining  bidding 
system  alternatives  which  employ  bid 
variables  other  than  the  cash  bonus, 
namely,  the  net  profit  share  and  the 
work  commitment,  in  order  to  allow 
empirical  experimentation  with  these 
systems  by  the  Secretary  of  the  Interior. 
The  Court  noted  that  injunctive  relief  for 
future  OCS  lease  sales  might  be 
appropriate,  if  the  regulatory  process  for 
these  two  bidding  system  alternatives 
were  not  completed  by  mid-1981. 

In  its  opinion,  the  Court  found  in  the 
language  and  legislative  history  of  the 
OCSLAA  “  *  *  *  a  Congressional 
imperative  to  promulgate  regulations,  as 
a  necessary  prelude  to  experimentation, 
involving  non-cash  bonus  statutory 
bidding  alternatives  *  *  *”  [Slip,  op.,  at 
41).  In  order  to  accomplish  the  required 
“experimentation"  within  the  five-year 
period  set  out  in  the  OCSLAA,  the  court 
concluded  that  DOE  must  fulfill  its 
obligation  to  promulgate  a  regulation 
establishing  a  variable  work 
commitment  bidding  system  “*  *  *  with 
the  maximum  possible  speed  consistent 
with  procedural  and  statutory 
rulemaking  requirements."  [Slip.  op.,  at 
42.) 

The  Court  of  Appeals  remanded  the 
case  to  the  U.S.  District  Court  for  the 
District  of  Columbia,  and  directed  it  to 
set  a  precise  timetable  for  the  issuance 
of  the  two  non-cash  bonus  bidding 
options  set  out  in  sections  8(a)(1)(E)  and 
(G)  before  further  OCS  lease  sales  take 
place  in  1981. 

The  U.S.  District  Court,  on  December 
19, 1980,  ordered  the  Secretary  of  Energy 
to  issue  a  proposed  regulation  for 
implementing  a  variable  work 
commitment  bidding  system  described 
at  43  U.S.C.  1337(a){l)(G)  by  March  30. 
1981  and  a  final  regulation  by  June  30. 
1981. 


A  petition  for  a  writ  of  certiorari 
requesting  Supreme  Court  review  of  the 
opinion  of  the  Court  of  Appeals  and 
consequent  order  of  the  District  Court 
was  filed  by  the  Solicitor  General  on 
February  26,  1981. 

D.  Purpose  and  Scope 

As  noted  earlier,  in  response  to  the 
Court  order,  DOE  has  already  published 
a  proposed  regulation  to  implement  a 
bidding  system  which  employs  a 
percentage  of  net  profits  as  the  bid 
variable  with  a  fixed  cash  bonus.  The 
regulation  proposed  today  is  DOE's 
further  response  to  that  Court  order. 

Today's  proposal  would  amend  the 
regulations  in  10  CFR  Part  376  by 
establishing  one  additional  bidding 
system  which  utilizes  a  work 
commitment  bid  variable  with  a  fixed 
cash  bonus,  a  fixed  royalty,  and  an 
annual  rental  payment  for  each  tract. 

One  of  Congress’  objectives  in 
adopting  the  1978  amendments  to  the 
OCSLA  was  to  encourage  greater 
competition  for  OCS  leases  through 
lessened  reliance  on  large  front-end 
cash  bonuses  as  the  primary  means  for 
obtaining  a  fair  price  for  the  public’s 
property.  Congress  perceived  that 
bidding  systems  that  require  large  cash 
bonus  payments  may  inhibit  competition 
for  OCS  leases  by  preventing  smaller, 
independent  firms  from  participating  in 
OCS  lease  sales.  These  concerns  were 
noted  in  the  Report  to  accompany  U.R. 
1614  on  the  Outer  Continental  Shelf 
Lands  Act  Amendments  of  1977  (H.R. 
Rep.  No.  95-590,  95th  Cong.,  1st  Sess. 
(1977))  issued  by  the  Ad  Hoc  Select 
Committee  on  the  Outer  Continental 
Shelf. 

In  order  to  provide  for  a  bidding 
system  that  would  increase  the 
competitiveness  of  smaller  firms,  the 
1978  amendments  to  the  OCSLA 
established,  as  one  of  several 
alternative  bidding  systems,  a  variable 
work  commitment  bidding  system 
designed  to  reduce  DOl’s  historic 
rejiance  on  the  front-end  cash  bonus  as 
the  mechanism  for  awarding  OCS 
leases. 

In  response  to  criticisms  that  a  work 
commitment  bidding  system  might 
encourage  unnecessary,  inefficient 
exploration  activities  on  leased  OCS  oil 
and  gas  tracts,  the  Conference 
Committee  Report  for  the  Outer 
Continental  Shelf  Lands  Act 
Amendments  of  1978  (H.R.  Rep.  No.  95- 
1474,  95th  Cong.,  2nd  Sess.  (1978))  noted 
that  certain  safeguards  to  prevent  such 
behavior  are  included  in  the  statute. 
Specifically,  the  report  noted  that,  in 
order  to  insure  that  unnecessary 
exploration  work  charegable  against  the 
work  commitment  bid  will  not  occur,  the 


Secretary  of  the  Interior  retains  the 
authority  to  monitor  exploration 
activities,  including  approving, 
modifying,  or  disapproving  exploration 
plans.  In  order  further  to  ensure  that  the 
lessee  does  not  engage  in  unnecessary 
exploration,  section  8(a)(7)(B)  of  the 
OCSLA  provides  that  only  50  percent  of 
qualifying  exploration  expenditures 
incurred  by  the  lessee  may  be  included 
in  satisfaction  of  the  work  commitment. 
Thus,  the  lessee  shares  with  the 
government  at  least  a  portion  of  risks  of 
exploration. 

E.  Summary  of  the  Proposed  Regulation 

The  variable  work  commitment 
bidding  system  involves  four 
components:  a  dollar  amount  work 
commitment  bid,  a  fixed  cash  bonus,  a 
fixed  royalty,  and  an  annual  rental.  The 
bid  variable,  the  determinant  of  lease 
award,  is  a  dollar  amount  work 
commitment  bid,  which  obligates  the 
lessee  to  commit  either  in  cash  or  by 
performance  bond  the  stated  dollar  bid 
amount,  with  the  commitment  to  be 
satisfied  and  recouped  by  conducting 
qualifying  exploration  activities. 
Satisfaction  of  the  work  commitment 
shall  be  at  the  rate  specified  for 
applying  allowable  expenditures  in 
satisfaction  of  the  bid  and  shall  be 
determined  in  accordance  with  the 
procedures  provided  by  this  regulation. 
As  with  all  bidding  systems,  leases 
would  be  awarded  to  the  highest 
qualified  bidder  whose  bid  is 
determined  to  be  adequate  pursuant  to 
standards  established  by  DOl.  Upon  ’ 
award  of  the  lease,  the  successful  bidder 
would  be  required  to  deliver,  at  its 
option,  either  a  cash  deposit  for  the  full 
amount  of  the  work  commitment  bid  or 
a  performance  bond,  in  form  and 
substance  and  with  a  surety  satisfactory 
to  the  Secretary  of  the  Interior,  in  the 
principal  amount  of  the  work 
commitment.  The  three  other  elements 
of  payment  under  this  bidding  system, 
the  cash  bonus,  the  royalty  based  on  all 
production  saved,  removed,  or  sold,  and 
the  annual  rental  would  be  fixed  at 
amounts  specified  in  the  notice  of  OCS 
lease  sale.  The  manner  and  schedule  of 
payments  of  the  cash  bonus  and  annual 
rental  would  also  be  specified  in  the 
notice  of  the  OCS  lease  sale. 

In  order  to  determine  which 
expenditures  may  be  applied  in 
satisfaction  of  the  work  commitment 
and  the  method  for  calculating  those 
expenditures,  DOE  has  determined  that 
several  sections  of  the  accounting 
procedures  established  for  use  with  the 
fixed  net  profit  share  bidding  system 
and  codified  in  10  CFR  Part  390  (45  FR 
36784,  May  30, 1980),  are  appropriate  for 
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use  in  connection  with  the  work 
commitment  bidding  system. 

Specifically.  DOF,  is  adopting  for  use  in 
conjunction  with  this  proposed  bidding 
system  the  general  cost  categories 
entitled  “Schedule  of  allowable  direct 
and  allocable  joint  costs  and  credits"  (10 
CFR  390.011(aHn)  and  (p)). 

"Unallowable  costs"  (10  CFR  390.013). 
"Allocation  of  joint  costs  and  credits" 

(10  CFR  390.014).  and  “Pricing  of 
materiel  purchases,  transfers,  and 
disposition"  (10  CFR  390.015). 
Identification,  measurement,  and 
allocation  of  expenditures  allowable  in 
satisfaction  of  the  work  commitment 
shall  be  made  in  accordance  with  those 
sections,  except  as  those  sections 
prescribe  a  specific  accounting 
procedure  for  determining  net  profit 
share  payments  to  the  government. 
Section  390.011(o)  is  not  adopted  for  use 
in  this  regulation,  as  it  relates  primarily 
to  costs  incurred  during  development 
and  production  rather  than  those 
exclusively  associated  with  exploration 
activities.  For  purposes  of  this  proposed 
regulation,  any  references  to  a  net  profit 
share  lease  (NPSL)  and  its  associated 
activities  that  are  contained  in  those 
sections  are  deemed  to  refer  to  a  lease 
issued  under  a  work  commitment 
bidding  system  and  its  associated 
activities. 

Because  the  OCSLA  specifically 
prohibits  the  application  of  the  lessee's 
general  overhead  costs  towards  the 
satisfaction  of  the  work  commitment, 
the  proposed  regulation  incorporates 
that  prohibition.  A  lessees'  general 
overhead  costs  normally  encompass 
those  costs  of  doing  business  (i.e.,  the 
costs  of  maintaining  a  place  of  business, 
corporate  scientific  research  facilities, 
etc.)  that  are  not  specifically  identified 
or  incurred  with  respect  to  a  particular 
operation  or  enterprise.  The  accounting 
procedures  have,  with  some  degree  of 
specificity,  identified  those  allowable 
expenditures  incurred  with  respect  to 
operations  on  a  particular  OCS  tract  and 
therefore,  may  be  applied  in  satisfaction 
of  the  work  commitment  to  the  extent 
that  they  apply  to  qualifying  exploration 
activities.  Any  expenditures  not  so 
identifiable  are  presumed  to  represent 
general  costs  of  doing  business  and  are 
not  allowable  in  satisfaction  of  Ihe^ork 
commitment. 

Section  8(a)(7)(b)  of  the  OCSLA  does 
require,  however,  that  the  “*  *  *  cost 
(including  employee  benefits)  of 
employees  directly  assigned  to  such 
exploration  work  *  *  *”  be  included  in 
satisfaction  of  work  commitment.  10 
CFR  390.011(b)  specifically  identifies 
those  labor  costs  (including  benefits) 
that  may  be  attributed  to  a  particular 


lease  and  DOF,  believes  that  the  costs 
allowed  under  that  section  represent  all 
costs  required  to  be  included  by  the 
statutory  provision  cited  above. 

The  cost  categories  identified  above 
generally  follow  accepted  industry 
accounting  practices  as  set  out  in 
procedures  of  the  Council  of  Petroleum 
Accounting  Societies  of  North  America 
(COPAS).  A  fuller  explanation  of  the 
basis  for  the  selection  of  the  cost 
categories  may  be  found  in  the  preamble 
to  the  "Fixed  Net  Profit  Share  Bidding 
System  for  Outer  Continental  Shelf  Oil 
and  Gas  Leases  and  Accounting 
Procedures  for  Determining  Net  Profit 
Share  Payments”  (45  FR  36784,  May  30. 
1980).  DOE  believes  that  these  cost 
categories  accurately  represent  those 
costs  associated  with  exploration, 
development,  or  production  of  an  OCS 
tract.  As  utilized  in  conjunction  with  this 
proposed  regulation,  these  cost 
categories  provide  a  mechanism  for 
identifying,  measuring,  and  allocating 
expenditures  incurred  by  a  lessee  in 
performing  certain  specified  exploration 
activities  in  order  subsequently  to  apply 
them  in  satisfaction  of  the  work 
commitment.  The  costs  incurred  by  a 
lessee  in  conducting  exploration 
activities  are  identical  regardless  of  the 
particular  bidding  system  under  which  a 
lease  may  be  awarded.  Therefore, 
except  for  modification  of  those 
references  applicable  solely  to  leases 
issued  under  a  net  profit  share  bidding 
system,  as  noted  above.  DOE  is 
proposing  to  emploiy  the  previously 
established  cost  categories  without 
modification  for  the  identification, 
measurement,  and  allocation  of 
expenditures  associated  with  qualifying 
exploration  activities  undertaken  on 
tracts  leased  under  a  variable  work 
commitment  bidding  system. 

The  proposed  regulation  further 
provides  that  allowable  expenditures 
may  only  be  applied  in  satisfaction  of 
the  work  commitment  if  they  are 
incurred  prior  to  the  termination  of  the 
period  for  qualifying  exploration 
activities.  Section  8(a)(7)(C)  of  the 
OCSLA  appears  to  contemplate 
allowing  costs  of  exploration  to  be 
applied  in  satisfaction  of  the  work 
commitment  until  the  end  of  the  primary 
term  of  the  lease,  including  any 
extension  thereof.  However,  not  all 
activities  undertaken  on  a  tracLduring 
that  period  may  properly  be  classified 
as  exploration  activities.  The  proposal, 
therefore,  provides  that  the  period  for 
qualifying  exploration  activities  shall  be 
deemed  terminated  with  respect  to  any 
prospect  on  a  tract  when:  (1)  the  lessee 
begins  performing  activities  under  an 
approved  development  and  production. 


plan;  (2)  in  the  judgment  of  the  USGS 
designated  official,  sufficient 
information  has  been  gathered  through 
exploration  activities  so  that  the  lessee 
may  begin  activities  to  bring  the 
reservoir  into  commercial  production:  (3) 
the  entire  amount  of  the  work 
commitment  has  been  satisfied:  or  (4) 
the  primary  term  of  the  lease,  or  any 
extension  thereof,  has  expired  or  the 
lease  has  been  relinquished,  whichever 
occurs  first.  It  should  be  noted  that  the 
provision  permitting  the  USGS 
designated  official  to  make  a 
determination  regarding  the  point  at 
which  costs  of  activities  on  the  lease 
may  no  longer  be  applied  in  satisfaction 
of  the  work  commitment  requires  the 
official  to  make  a  judgment  as  to 
whether  the  information  gathered  by  the 
lessee  through  exploration  activities  is 
sufficient  to  permit  the  lessee  to  begin 
activities  to  bring  the  reservoir  into 
commercial  production.  This 
discretionary  judgment  provision  may 
insert  the  government  into  an  economic 
decision-making  process  that  has, 
heretofore,  been  the  sole  responsibility 
of  the  lessee.  However,  DOE  believes 
that  such  a  judgment  is  contemplated  by 
the  statute  and,  in  some  cases,  may  be 
required  to  prevent  demonstrably 
uneconomic  investment  in  exploration 
or  the  application  towards  satisfaction 
of  the  work  commitment  of  expenditures 
for  activities  that  may  be  more 
appropriately  characterized  as  relating 
to  development  or  production. 

DOE  anticipates  that  on  the  majority 
of  tracts  expenditures  for  qualifying 
exploration  activities  applied  in 
satisfaction  of  the  work  commitment 
will  be  associated  with  a  single  prospect 
and  that  when  qualifying  exploration 
activities  are  terminated  for  that 
prospect  they  will  be  terminated  for  the 
entire  tract.  However,  DOE  recognizes 
the  possibility  that  additional  prospects 
on  the  same  tract  may  require  an 
independent  exploration  effort. 
Therefore,  the  proposed  regulation 
provides  some  flexibility  by  allowing  the 
expenditures  for  exploration  activities 
on  a  separate  and  distinct  prospect  to  be 
applied  in  satisfaction  of  the  work 
commitment,  if  incurred  during  the 
primary  term  of  the  lease,  or  any 
extension  thereof,  or  prior  to  the 
relinquishment  of  the  lease,  if  they  are 
expenditures  for  exploration  activities 
that  are  specifically  segregable.  and  that 
it  can  be  demonstrated,  to  the 
satisfaction  of  the  USGS  designated 
official,  to  require  a  discrete  exploration 
effort. 

As  explained  earlier,  only  50  percent 
of  the  allowably  expenditures  incurred 
by  the  lessee  prior  to  the  termination  of 
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the  period  for  qualifying  exploration 
activities  may  be  included  in 
satisfaction  of  the  work  commitment. 
Thus  the  lessee  must  spend,  in 
allowable  expenditures,  twice  the 
amount  of  the  bid  amount  in  order  to 
satisfy  the  work  commitment.  For 
example,  if  an  OCS  lease  was  awarded 
on  the  basis  of  a  $50  million  work 
commitment  bid,  and  the  allowable 
expenditures  chargeable  in  satisfaction 
of  the  work  commitment  totaled  $50 
million,  the  lessee  would  receive  a  credit 
of  $25  million  toward  satisfaction  of  the 
work  commitment. 

DOE  is  also  proposing  to  incorporate 
an  inflation  adjustment  factor  to  be 
applied  to  the  dollar  amount  of 
allowable  expenditures  prior  to  applying 
that  amount  toward  satisfaction  of  the 
work  commitment,  so  that  the  work 
commitment  is  satisfied  in  constant 
dollars.  This  should  provide  a  degree  of 
certainty  desirable  to  both  government 
and  prospective  lessees. 

Upon  the  lessee’s  performance  of 
qualifying  exploration  activities  in 
satisfaction  of  any  or  all  of  the  work 
commitment,  and  the  lessee’s 
submission  of  periodic  reports  detailing 
such  exploration  activities  and 
allowable  expenditures  incurred  • 
therefor,  the  Secretary  of  the  Interior 
shall  authorize  the  reduction  of  the 
principal  amount  of  the  work 
commitment  performance  bond,  or  shall 
reduce  the  cash  deposit,  by  50  percent  of 
the  allowable  expenditures. 

If,  at  the  termination  of  the  period  for 
qualifying  exploration  activities  for  all 
prospects  on  a  tract,  the  full  dollar 
amount  of  the  work  commitment  has  not 
been  satisfied  the  balance  of  the  work 
commitment  shall  be  paid  in  cash  to  the 
Secretary  of  the  Interior.  If  the  lessee 
delivered  a  cash  deposit,  the  adjusted 
balance  shall  be  forfeited.  In  the  event 
that  the  lessee  posted  a  performance 
bond,  the  adjusted  amount  of  the  bond 
required  by  the  Secretary  of  the  Interior 
to  be  maintained  at  that  time  shall  be 
paid  to  the  Secretary  of  the  Interior. 

DOE  recognizes  that  the  percentage  of 
cases  in  which  all  or  a  portion  of  the 
performance  bond  amount  is  actually 
required  to  be  paid  may  be  significantly 
higher  for  performance  bonds  posted 
with  respect  to  work  commitment  leases 
than  in  more  typical  cases  of  surety 
arrangements.  This  raises  the  possibility 
that  distortions  may  arise  in  the  prices 
or  terms  and  conditions  of  work 
commitment  performance  bonds 
because  of  the  higher  probability  that 
substantial  payments  by  the  bonding 
institution  may  be  required.  In  an  effort 
to  mitigate  any  such  distortions, 

§  376.110(a)(6)(xi),  “Payment  of 
unsatisfied  work  commitment",  merely 


requires  that  the  amount  of  the 
unsatisfied  work  commitment  remaining 
for  a  lease  on  which  a  performance 
bond  has  been  posted  be  remitted  to  the 
Secretary  of  the  Interior,  but  does  not 
specify  the  party  who  must  remit  the 
payment.  This  would  permit  either  the 
lessee  or  the  bonding  institution  to  remit 
the  payment  and,  therefore,  to  the  extent 
consistent  with  statutory  requirements, 
would  allow  a  degree  of  flexibility  in  the 
design  of  private  contractual 
arrangements  for  work  commitment 
performance  bonds. 

F.  Impact  of  Proposal 

Congress  indicated  that  the  principal 
impacts  of  a  variable  work  commitment 
regulation  would  be  to:  (1)  increase- 
competition  for  OCS  oil  and  gas  leases 
by  reducing  the  reliance  on  the 
traditional,  high  front-end  cash  bonus; 
and  (2)  encourage  more  rapid  and 
extensive  exploration  and  subsequent 
development  of  OCS  areas. 

The  legislative  history  of  the  OCSLA 
Amendments  of  1978  addresses  both 
Congress’  general  objectives  in  adopting 
the  new  OCS  bidding  system 
alternatives  and,  more  specifically,  the 
projected  impacts  of  leasing  OCS  tracts 
under  the  variable  work  commitment 
bidding  system  option. 

It  is  apparent  that  the  Committee 
concluded  that  several  of  the  alternative 
bidding  systems,  including  the  variable 
work  commitment  bidding  system, 
would  reduce  reliance  on  the  high  front- 
end  cash  bonus  and  would,  therefore, 
presumably  encourage  competition.  The 
Committee  Report  on  H.R.  1614 
identifies  the  primary  problem 
associated  with  the  use  of  the  front-end 
cash  bonus  as  the  principal  system  for 
awarding  OCS  leases  as  the  fact  that 
such  bidding  systems  require  a 
“potential  lessee  to  secure  large 
amounts  of  capital  for  the  payment  of 
the  front-end  bonus  immediately  after  a 
winning  bid  is  accepted.”  (H.R.  Rep.  No. 
95-590,  at  136)  Similarly,  the  Report  to 
accompany  S.  9  on  the  OCS  Lands  Act 
Amendments  of  1977,  issued  by  the 
Senate  Committee  on  Energy  and 
Natural  Resources  (S.  Rep.  No.  95-284, 
95th  Cong.,  1st  Sess.  (1977)),  states  that: 

(t]he  basic  thrust  of  all  of  these  new 
options  is  to  reduce  the  reliance  on  large 
front-end  cash  bonuses  as  the  means  of 
obtaining  a  fair  price  for  the  public’s 
property.  The  committee  wants  to  authorize 
lease  allocation  systems  that  would 
encourage  the  widest  possible  participation 
in  competitive  lease  sales  consistent  with  a 
receipt  by  the  public  of  fair  market  value  for 
its  resources  (S.  Rep.  No.  95-284,  at  73). 

The  Committee  Report  on  H.R.  1614 
also  specifically  discussed  the  use  of  a 
variable  work  commitment  bidding 


system  in  OCS  lease  sales,  and 
concluded  that: 

competition  would  be  enhanced  if  “work 
commitment  bidding”  was  authorized.  In 
addition  this  system  would  encourage  rapid 
and  extensive  exploration  and  development 
of  our  off-shore  resources.  With  more  funds 
committed  to  exploration,  it  could  reasonably 
be  expected  that  the  discovery  rate  and 
production  time  schedules  will  be 
substantially  accelerated  (H.R.  Rep.  No.  95- 
590,  at  136). 

The  Conference  Committee  report 
went  to  some  lengths  in  discussing 
safeguards  to  ensure  that  the  bidding 
system  would  lead  to  efficient  and 
expeditious  exploration  activities.  The 
report  stated  that: 

[t]o  insure  that  unnecessary  work  is  not 
performed,  two  safeguards  are  included. 

First,  the  Secretary  retains  the  authority  to 
monitor  exploration  activities,  including 
approving,  modifying,  or  disapproving 
exploration  plans.  Second,  the  lessee  must 
put  up  50  percent  of  his  own  funds,  as  work 
continues,  as  a  match  to  the  credit  against  his 
work  commitment  bid.  That  is,  for  every 
dollar  spent  on  exploration,  the  lessee's  cash 
deposit  or  bond  principal  would  be  reduced 
by  one-half  dollar,  rather  than  a  full  dollar. 
This  would  assure  the  element  of  risk.  If  an 
operator  is  awarded  a  lease  based  on  a  dollar 
figure  work  commitment  bid,  he  would  have 
to  spend  twice  the  bid  amount  on  exploration 
to  satisfy  the  commitment  (H.R,  Rep.  No.  95- 
1474,  at  94-95), 

While  the  beneficial  impacts  noted 
above  may  occur,  DOE  anticipates  that 
the  proposed  variable  work  commitment 
bidding  system  may  also  have  some 
negative  effects  on  OCS  exploration  and 
development.  First,  although  the  work 
commitment  bidding  system  is  intended 
to  encourage  diligent  exploration  of 
OCS  tracts,  it  is  also  possible  that 
utilization  of  a  variable  work 
commitment  bidding  system  could  have 
the  unintended  result  of  encouraging 
“over-exploration”  on  a  given  work 
commitment  tract,  to  the  point  where 
scarce  physical  resources  (e.g„  drilling 
rigs,  drill  pipe,  etc.)  would  be 
misutilized.  In  cases  where  “over¬ 
exploration”  occurred,  it  could  be 
expected  that  fewer  scarce  physical 
resources  would  be  allocated  to  the 
exploration  of  alternative  prospects.  It  is 
also  possible  that,  in  the  aggregate,  more 
OCS  exploration  may  occur  than  is 
economically  efficient. 

Second,  the  application  of  a  variable 
work  commitment  bidding  system  may 
cause  distortions  in  the  ordering  of  tract 
development.  Firms  may  change  the 
order  in  which  they  would  develop 
tracts  in  various  OCS  regions  given  their 
perception  of  the  economic  incentives  or 
disincentives  that  may  be  inherent  in  the 
various  alternative  bidding  systems. 
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Other  things  being  equal.  Firms  may 
develop  tracts  with  high  cash  bonus 
payments  first,  in  order  either  to  recoup 
expenditures  early  through  production 
revenue  or  to  maximize  tax  write-offs. 
Since  a  variable  work  commitment 
system  would  reduce  initial  sunk  costs, 
and  therefore  the  need  to  recoup  those 
expenditures,  traats  leased  under  this 
system  iriay  receive  a  lower  priority  for 
exploration  than  those  leased  under 
systems  that  require  higher  front-end 
payments.  Consequently,  efficient  and 
orderly  development  on  the  OCS  may  be 
somewhat  undermined  by  use  of  this 
bidding  system. 

Third,  assuming  that  most  firms  will 
opt  to  post  a  performance  bond  rather 
than  a  cash  deposit  for  the  full  amount 
of  the  work  commitment,  a  variable 
work  commitment  bidding  system  may 
lower  the  incentive  for  diligent 
exploration.  Since  the  fixed  cash  bonus 
under  the  work  commitment  bidding 
system  is  expected  to  be  lower  than  the 
front-end  bonus  under  other  bidding 
systems,  and  payment  of  any  unfulfilled 
work  commitment  obligation  is  deferred, 
firms  may  tend  to  delay  exploration  of 
tracts  leased  under  a  variable  work 
commitment  bidding  system  relative  to 
tracts  leased  under  bidding  systems 
w'ithout  a  W'ork  commitment  component. 
This  effect  may  be  offset,  however,  by 
the  tax  benefits  of  expensing  certain 
exploration  expenditures  {i.e.,  write-offs 
of  certain  costs  in  the  year  they  are 
incurred,  rather  than  amortizing  them 
over  a  longer  time  period)  and  of  the 
current  investment  tax  credit  equal  to  10 
percent  of  new  "qualified"  investments. 

Fourth,  a  variable  work  commitment 
bidding  system  may  contribute  to 
inequitable  risk  sharing  between  the 
government  and  the  firms  undertaking 
the  exploration.  Like  other  bidding 
systems,  the  work  commitment  bidding 
system  could  be  subject  to  the  criticism 
that  the  risks  of  unsuccessful 
exploration  ventures  are  not  adequately 
borne  by  the  lessee.  For  example,  on 
tracts  where  the  results  of  initial 
exploration  are  favorable,  the  proposed 
system  would  encourage  the  lessee  to 
continue  diligent  exploration  by 
providing  for  partial  reductions  of  the 
cash  deposit  or  performance  bond  to 
help  finance  exploration  activities. 
Therefore,  total  payments  to  the 
government  would  be  lower  under  a 
variable  work  commitment  bidding 
system  than  under  other  OCS  bidding 
systems.  It  is  possible,  although  unlikely, 
that  the  government  may  receive 
payments  in  excess  of  the  amount  it 
would  have  received  under  the 
traditional  cash  bonus  bidding  system. 
This  would  only  occur,  however,  in 


those  situations  where  the  amount  that 
would  be  paid  as  a  bonus  is  small 
relative  to  the  amount  to  be  spent  on 
exploration,  and  where  initial 
exploration  was  decisively  negative.  On 
average,  the  government  should  expect 
a  lower  fixed  cash  bonus  to  attract  a 
higher  work  comrtiitment  bid. 

Finally,  several  other  issues  are  to  be 
noted.  There  may  be  significant 
administrative  costs  incurred  on  the  part 
of  both  the  government  and  industry 
associated  with  the  utilization  of  a 
variable  work  commitment  bidding 
system.  The  verification  of  exploration 
expenditures  applied  in  satisfaction  of 
the  work  commitment  may  be  costly  and 
time  consuming.  Consideration  must 
also  be  given  to  the  difficulty  and 
potential  costs,  on  the  part  of  the 
government,  of  evaluating  a  firm’s 
exploratory  program  and  making  a 
judgement  whether  to  terminate  the 
allowability  of  exploration  costs  from  a 
portion  of  a  lease  that  may  be  applied  in 
satisfaction  of  the  work  commitment 
prior  to  the  expiration  of  the  primary 
term  of  the  lease. 

IV.  Public  Comment  and  Hearing 
Procedure 

DOE  requests  comments  on  any 
aspect  of  this  regulation  as  proposed.  To 
the  extent  substantive  comments  are 
submitted  in  response  to  this  rulemaking 
they  should  be  accompanied  by 
supporting  data.  Data  submitted  in 
response  to  this  proposal  that  is  deemed 
proprietary  should  be  so  labeled. 
Generally,  DOE  suggests  that  comments 
and  suggestions  be  directed  towards 
assisting  DOE  in  developing  and  issuing 
a  regulation  that  will  minimize 
perceived  negative  effects  that  may 
result  from  the  application  of  this 
proposed  regulation.  DOE  also 
anticipates  that  public  comments 
received  will  be  of  use  to  DOl  in 
selecting  appropriate  opportunities  for 
the  application  of  this  bidding  system 
and  in  setting  the  bidding  system 
parameters  for  particular  tracts.  DOE 
will  utilize  public  comments  received  in 
evaluating  bidding  systems  that  DOl 
may  select  for  use  in  future  OCS  lease 
sales,  in  accordance  with  DOE’s 
authority  with  regard  to  disapproval  of 
lease  terms  and  conditions. 

A.  Specific  Comments  Requested 

DOE  requests  comments  on  the 
following  matters  relating  to  the 
proposed  regulation  establishing  a 
variable  work  commitment  bidding 
system; 

1.  Will  the  application  of  this  bidding 
system  lead  to  increased  discoveries  of 
oil  and  gas  and  will  it  substantially 
accelerate  exploration  and  production  of 


OCS  leases?  If  so,  under  what 
circumstances?  If  not,  why  not? 

2.  Would  a  low  fixed  cash  bonus 
encourage  Firms  to  submit  bids  for  tracts 
that  would  not  have  attracted  bids 
under  the  cash  bonus  bid  system? 

3.  What  effect(s)  on  the  exploration 
behavior  on  the  part  of  successful 
bidders  will  the  variable  work 
commitment  bidding  system  have? 

4.  a)  To  what  extent  will  the 
application  of  this  system  lend  to  affect 
the  amount  of  exploratory  drilling 
undertaken,  as  contrasted  with  what 
W'ould  customarily  or  reasonably  be 
performed  under  a  cash  bonus  bid 
system  with  comparable  Fixed  terms, 
due  to  the  50  percent  credit  that  is 
allowed  for  exploration  costs? 

b)  Would  a  higher  or  lower  crediting 
rate,  other  than  the  statutory  50%  (i.e., 
10%,  25%),  better  serve  the  purposes  of 
this  regulation? 

5.  Will  the  application  of  the  proposed 
variable  work  commitment  bidding 
system  tend  to  promote  inefficient 
exploration  by  lessees,  not  only  on  the 
work  commitment  tracts  but  also  with 
respect  to  the  total  OCS? 

6.  Should  a  high  royalty  rate  (e.g„  33%) 
or  profit  share  rate  (e.g.,  60%)  be  used 
with  work  commitment  bidding?  Would 
this  reduce  the  perceived  tendency  of 
work  commitment  bidding  to  result  in 
too  much  exploration  on  a  tract? 

7.  Should  DOE  incorporate  in  the 
regulation  a  requirement  that  a  fixed 
percentage  of  the  work  commitment  be 
expended  by  a  specific  time  from  the 
award  of  the  lease?  What  would  be  its 
probable  effects? 

8.  Should  the  Secretary  of  the  Interior 
be  perm.itted  to  use  his  discretion,  if 
available,  to  minimize  the  possibilities 
of  wasteful  exploration  behavior  if  it 
becomes  apparent  that  additional 
exploration  was  undersirable? 

9.  What  are  the  probable  effects  of 
this  proposed  bidding  system  on 
competition  for  OCS  leases? 

a)  Will  it  provide  increased 
opportunities  for  small  and  medium 
sized  firms  to  participate  successfully 
for  OCS  oil  and  gas  leases?  If  not.  why 
not?  If  so,  how? 

b)  Would  it  better  provide  for 
increased  competition  if  it  is  used  in 
mature  areas  (i.e..  Gulf  of  Mexico)  or  in 
frontier  areas  (i.e.,  Alaska  OCS)? 

10.  What  effect(s)  can  be  expected 
from  the  utilization  of  this  bidding 
system  on  the  total  receipts  to  the  U.S. 
Treasury  from  OCS  lease  sales  as 
compared  to  the  cash  bonus  bid/fixed 
royalty  bidding  system? 

11.  What  will  be  the  probable  effects 
of  including  an  inflation  adjustment 
factor  in  this  proposed  regulation?  DOE 
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is  proposing  to  use  a  factor  obtained 
from  the  Department  of  Labor,  Bureau  of 
Labor  Statistics,  Producer  Prices  and 
Price  Indexes,  Oil  Field  Machinery  and 
Tools,  Commodity  Code  No.  1191.  Are 
there  other  indices  that  would  more 
accurately  reflect  increases  in  the  costs 
of  OCS  exploration? 

12.  The  proposed  regulation  requires 
that  the  lessee,  at  its  option,  deliver  a 
cash  deposit  for  the  full  amount  of  the 
exploration  work  commitment  or  to  post 
a  performance  bond  in  form  and 
substance  and  with  surety  satisfactory 
to  the  Secretary  in  the  principal  amount 
of  such  exploration  work  commitment, 
aj  Given  that  DOE  believes  that  most 
lessees  will  opt  to  post  a  performance 
bond,  what  effects  might  there  be  on  the 
commercial  bond  market?  b)  What 
criteria  should  the  Secretary  of  the 
Interior  apply  in  determining  what  is  “a 
surety  satisfactory”  to  the  Secretary?  c) 

If  the  full  amount  of  the  work 
commitment  is  not  satisfied  and  the 
remainder  of  the  work  commitment 
becomes  due  and  payable,  what 
mechanism  should  be  used  to  pay  the 
remaining  balance?  Should  the 
regulation  provide  the  option  of  either 
allowing  either  the  lessee  or  the  bond 
institution  to  be  responsible  for  the 
balance  due? 

13.  Given  some  of  the  perceived 
negative  effects  of  the  application  of  this 
bidding  system,  what  measures  may  be 
available  to  ameliorate  such  effects?  a) 
Would  a  high  fixed  cash  bonus  or  a  high 
royalty  rate  serve  to  lessen  some  of  the 
perceived  negative  impacts?  b)  On  what 
types  of  tracts  should  this  proposed 
bidding  system  be  used? 

14.  The  bidding  system  specified  in 
section  8(a)(1)(G)  of  the  OCSLA  is  the 
only  bidding  system  authorized  by 
section  8(a)(1)  that  does  not  specify  a 
minimum  royalty  rate.  Should  DOE  by 
regulation  specify  such  a  minimum  rate 
and  what  should  it  be? 

15.  As  explained  earlier  in  the 
preamble,  DOE  has  determined  that  it  is 
appropriate  to  incorporate  by  reference 
certain  portions  of  the  accounting 
procedures  established  for  use  with  the 
fixed  net  profit  share  bidding  system  (45 
FR  36784,  May  30, 1980).  a)  Would  it  be 
preferable  to  establish  a  separate  set  of 
accounting  procedures  for  use  with  the 
work  commitment  bidding  system?  b) 
Does  use  of  the  same  accounting 
procedures  reduce  the  costs  to  lessees  of 
complying  with  the  provisions  of  these 
regulations  for  a  lease  issued  under  the 
work  commitment  bidding  system?  c) 
What  additional  costs  might  such  a  set 
of  separate  accounting  procedures 
represent  to  OCS  lessees? 

16.  Should  DOE  consider  developing 
an  OCS  bidding  system  regulation  that 


utilizes  a  fixed  or  variable  net  profit 
share  component  in  conjunction  with  a 
work  commitment  component?  What 
effect(s)  would  that  type  of  bidding 
system  have  on  OCS  lease  sales  and 
subsequent  development? 

17.  What  criteria  should  the  USGS 
designated  official  utilize  in  making  the 
determination  that  sufficient  information 
has  been  gathered  through  exploratory 
operations  so  that  the  lessee  may  begin 
activities  to  bring  the  reservoir  into 
commercial  production  and  make  the 
determination  that  no  further  costs  of 
exploration  activities  may  be  chargeable 
in  satisfaction  of  the  work  commitment? 

18.  Views  and  comments  regarding  the 
following  issues  are  also  sought: 

a.  The  appropriateness  of  the 
definition  of  allowable  and  unallowable 
costs  (§  376.110(a)(6)(vii)): 

b.  The  termination  of  the  period  for 
qualifying  exploration  activities 

(§  376.110(a)(6)(vi)): 

c.  The  ability  of  lessees  or  the  USGS 
designated  official  to  identify  discrete 
exploratory  prospects  on  a  tract;  and 

d.  The  administrative  burden  imposed 
by  the  reporting  requirements  and 
record  keeping  requirements 

(§  376.110(a)(6)(ix)). 

B.  Written  Comments 

You  are  invited  to  participate  in  this 
rulemaking  by  submitting  data,  views  or 
arguments  with  respect  to|the  proposal 
set  forth  in  today’s  proposed 
rulemaking.  Written  comments  should 
be  submitted  by  April  29, 1981  to  the 
address  indicated  in  the 
“ADDRESSES”section  of  this  preamble. 
Comments  should  be  identified  on  the 
outside  envelope  and  on  the  document 
with  the  designation:  Box  XZ  (Docket 
No.  LPDO  81-2),, “DOE  Proposed  OCS 
Variable  Work  Commitment  Bidding 
System  Regulation”.  Fifteen  copies 
should  be  submitted.  All  copies  received 
by  the  above  date  and  all  other  relevant 
information  will  be  considered  by  DOE 
before  final  action  is  taken  on  this 
proposed  regulation.  Any  information  or 
data  which  you  consider  to  be 
confidential  must  be  so  identified  and 
submitted  in  writing,  one  copy  only.  We 
reserve  the  right  to  determine  the 
confidential  status  of  the  information  or 
data  and  to  treat  it  according  to  our 
determination. 

C,  Public  Hearing 

1.  Procedure  for  Request  to  Make  Oral 
Presentation. — The  time  and  place  of  the 
hearing  is  indicated  in  the  "DATES”  and 
“ADDRESSES”  sections  at  the  beginning 
of  the  preamble. 

If  you  have  an  interest  in  today’s 
proposal,  or  represent  a  group  or  class 
of  persons  that  has  an  interest,  you  may 


make  a  written  request  for  an 
opportunity  to  make  an  oral 
presentation.  This  request  should  be 
made  by  April  20, 1981  and  should  be 
sent  to  the  appropriate  address 
indicated  in  the  “ADDRESSES”  section 
of  this  preamble.  Please  describe  your 
interest  and,  if  appropriate,  state  why 
you  are  a  proper  representative  of  a 
group  or  class  of  persons  that  has  such 
an  interest.  Please  provide  a  concise 
summary  of  the  proposed  oral 
presentation.  You  should  also  provide  a 
phone  number  where  you  may  be 
contacted  through  the  day  before  the 
hearing.  If  you  are  selected  to  be  heard, 
you  will  be  so  notified  prior  to  the 
hearing.  Fifty  copies  of  your  statement, 
labeled  “Proposed  OCS  Variable  Work 
Commitment  Bidding  System,”  are  due 
by  9:00  a.m.  on  the  date  of  the 
Washington  hearing  and  should  be 
delivered  to  the  address  indicated  in 
“ADDRESSES”  section  at  the  beginning 
of  this  preamble.  In  the  event  any 
person  wishing  to  testify  cannot  meet 
the  50  copy  requirement,  alternative 
arrangements  can  be  made  with  the 
Office  of  Hearings  Management  at  (202) 
653-3988. 

2.  Conduct  of  the  Hearing.  DOE 
reserves  the  right  to  select  the  persons 
to  be  heard  at  this  hearing,  to  schedule 
their  respective  presentations,  and  to 
establish  the  procedures  governing  the 
conduct  of  the  hearing.  The  length  of 
each  presentation  may  be  limited,  based 
on  the  number  of  persons  requesting  to 
be  heard. 

A  DOE  offical  (presiding  officer)  will 
be  designated  to  preside  at  the  hearing. 
This  will  not  be  a  judicial  or 
evidentiary-type  hearing.  Questions  may 
be  asked  only  by  those  conducting  the 
hearing,  and  there  will  be  no  cross- 
examination  of  persons  presenting 
statements.  At  the  conclusion  of  all 
initial  oral  statements,  each  person  who 
has  made  an  oral  statement  will  be 
given  an  opportunity  to  make  a  rebuttal 
statement.  ’The  rebuttal  statements  will 
be  given  in  the  order  in  which  the  initial 
statements  were  made  and  will  be 
subject  to  time  limitations. 

Prior  to  the  hearing,  you  may  submit 
questions  to  be  asked  of  any  persons 
making  a  statement  at  the  hearing  to  the 
address  indicated  in  the  “ADDRESSES” 
section  of  this  preamble  before  4:30  p.m. 
the  day  prior  to  this  hearing.  At  the 
hearing,  you  may  submit  the  question,  in 
writing,  to  the  DOE  presiding  officer.  In 
either  case,  the  presiding  officer  will 
determine  whether  the  question  is 
relevant,  and  whether  the  time 
limitations  permit  it  to  be  presented  for 
answer.  Either  the  presiding  officer  or 
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another  member  of  the  panel  will  ask 
the  question. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  the  hearing 
will  be  announced  by  the  presiding 
officer. 

A  transcript  of  the  hearing  will  be 
made  and  the  entire  record  of  the 
hearing,  including  the  transcript,  will  be 
retained  by  DOE  and  made  available  for 
inspection  at  the  DOE  Freedom  of 
Information  Office,  Room  lE-190, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington,  D.C.  20585, 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday.  Interested 
persons  may  purchase  a  copy  of  the 
transcript  from  the  reporter. 

3.  Hearing  cancellation. — In  the  event 
that  the  hearing  is  cancelled,  actual 
notice  of  the  cancellation  will  be  given 
to  all  persons  scheduled  to  testify  at  the 
hearing,  and  every  effort  will  be  made  to 
publish  advance  notice  in  the  Federal 
Register.  However,  since  it  may  not  be 
possible  to  give  actual  notice  of 
cancellation  or  changes  in  the  date  or 
time  of  the  hearing  to  persons  not 
identified  to  DOE  as  participants, 
persons  planning  to  attend  the  hearing 
are  advised  to  contact  the  appropriate 
DOE  office  on  the  working  day 
immediately  preceeding  the  date  of  the 
hearing  to  confirm  that  it  will  be  held  as 
scheduled. 

V.  Environmental  and  Competitive 
Review 

After  reviewing  this  proposed 
regulation  pursuant  to  DOE’s 
responsibilities  under  the  National 
Environmental  Policy  Act  of  1969  (Pub. 

L.  91-190,  83  Stat.  852  (42  U.S.C.  4321)), 
DOE  has  determined  that  the  proposed 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment. 
Therefore,  DOE  has  determined  that  no 
environmental  impact  statement  is 
required  for  the  proposed  regulation. 

Environmental  impacts  resulting  from 
the  use  of  the  variable  work 
commitment  bidding  system  are 
expected  to  be  minimal.  There  are  two 
sources  of  potential  environmental 
impact.  Since  the  variable  work 
commitment  system  is  intended  to 
improve  economic  incentives  for 
expeditious  exploration  and 
development  of  OCS  oil  and  gas  leases, 
its  adoption  may  result  in  increased 
exploration  and  more  rapid 
development  of  OCS  tracts  leased  under 
this  bidding  system.  However,  DOE 
does  not  expect  absolute  rates  of 
activity  or  ultimate  levels  of  production 
to  fall  outside  the  range  of  those  that  are 
typically  considered  in  the 
environmental  impact  analyses  for 


specific  lease  sales  conducted  under 
conventional  leasing  systems. 
Environmental  impacts  associated  with 
using  the  variable  work  commitment 
bidding  system  will,  of  course,  be 
examined  in  the  environmental  impact 
statements  prepared  in  connection  with 
specific  lease  sales.  Potential 
environmental  impacts  resulting  from 
the  use  of  this  system  will  be  considered 
prior  to  the  selection  of  a  leasing  system 
for  tracts  in  each  sale. 

Pursuant  to  section  5(a)  of  the  OCSLA 
(43  U.S.C.  1334  (a)),  a  copy  of  this 
proposed  regulation  has  been 
transmitted  to  the  Attorney  General  for 
his  views  on  any  matters  contained 
herein  that  may  affect  competition.  The 
Attorney  General  will  consult  with  the 
Federal  Trade  Commission  in 
accordance  with  section  5  of  the  OCSLA 
in  preparing  his  comments.  Their  views 
will  be  carefully  considered  by  DOE 
before  the  promulgation  of  the  final 
regulation. 

VI.  Executive  Order  12291 

Subsection  8(a)(2)  of  Executive  Order 
12291,  issued  February  17, 1981  (46  F.R. 
13193,  February  19, 1981),  provides  an 
exemption  from  the  procedures 
prescribed  by  the  Order  whenever 
satisfying  the  terms  of  the  Order  would 
conflict  with  deadlines  imposed  by 
judicial  order.  DOE  has  determined  that, 
in  view  of  a  court  order  requiring  that 
this  proposed  rule  be  issued  no  later 
than  March  30, 1981,  it  is  not  possible  to 
comply  with  the  procedures  in  the  Order 
governing  proposed  rules.  In  accordance 
with  the  further  requirements  of 
subsection  8(a)(2)  of  that  Order,  we 
have  reported  the  proposed  rule  to  the 
Director  of  the  Office  of  Management 
and  Budget  with  an  explanation  of  the 
conflict. 

VII.  Regulatory  Flexibility  Act 
Consideration 

The  Regulatory  Flexibility  Act  (Pub.  L. 
96-354,  5  U.S.C.  601  et  seq.,  (September 
19, 1980)),  requires  Federal  agencies  to 
consider  the  impact  of  proposed 
regulations  on  small  businesses,  small 
government  units,  and  other  small 
entities;  to  consider  the  ability  of  small 
entities  to  comply  with  the  proposed 
regulation;  and  to  consider  less  stringent 
alternative  compliance  standards  for 
small  entities.  An  agency  is  required  to 
prepare  a  Regulatory  Flexibility 
Analysis  to  document  its  consideration 
of  these  factors  except  in  the  situation 
where  the  agency  determines  that  a 
regulation  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  DOE  certifies 
that,  for  the  reasons  discussed  below, 
the  promulgation  of  this  regulation  will 


not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Therefore,  a  Regulatory 
Flexibility  Analysis  is  not  required. 

Of  the  approximately  200  oil  and  gas 
firms  in  the  United  States  identified  by  a 
DOE  study  as  having  the  resources  and 
capability  to  engage  in  OCS  exploration, 
very  few,  if  any,  are  independently 
owned  and  operated  and  fit  the 
definition  of  “small  entity”  within  the 
meaning  of  the  Regulatory  Flexibility 
Act.  Although  a  few  smaller  firms  may 
operate  in  the  shallow  OCS  areas  of  the 
Gulf  of  Mexico,  virtually  none  of  the 
smaller  firms  have  the  capital  or 
resources  to  explore  the  deep-w'ater 
OCS  areas  in  the  North  Atlantic  or  off 
the  cost  of  Alaska.  Most  of  the  200  firms 
which  would  be  affected  by  this 
regulation  are  very  large  in  terms  of 
availability  of  resources  and 
capitalization  or  are  subsidiaries  of  such 
firms.  Small  entities,  generally,  cannot 
afford  to  compete  effectively  for  OCS 
leases  due  to  the  prohibitively 
expensive  exploration  and  development 
costs  ($17.5— ^$80.5  million  for 
exploratory  wells  and  $89 — $1270.9 
million  for  pre-production  oil  field 
development),  the  uncertainity  of 
successful  exploration,  and  the  distant 
payoff  on  investment.  This  regulation 
implements  a  bidding  system  which  will 
have  the  effect  of  reducing  a  successful 
bidders’  leasing  expenses  and  front-end 
cash  bonus  payments.  The  impact  of  this 
reduction,  however,  is  so  small  in 
comparision  to  the  other  front-end 
development  costs,  that  the  entry  barrier 
for  small  firms  will  not  be  ejected  in  a 
significant  way.  Simply  put,  the  amount 
of  resources  and  investment  required  for 
OCS  exploration  is  beyond  the 
capability  of  small  entities.  Since  there 
are  no  small  entities  in  the  OCS 
exploration  field,  small  entities  will  not 
be  affected  by  this  regulation. 

(Outer  Continental  Lands  Act,  ch.  345,  67 
Stat.  462  (43  U.S.C.  1331  el  seq.,  1953),  as 
amended  by  Pub.  L.  95-372:  Department  of 
Energy  Organization  Act.  Pub.  L  95-91.  91 
Stat.  ^5  (42  U.S.C.  7101  et  seq.,  1977),  E.O. 
12009,  42  FR  46267) 

In  consideration  of  the  foregoing. 
Chapter  II  of  Title  10,  Code  of  Federal 
Regulations,  is  proposed  to  be  amended 
as  set  forth  below. 

Issued  in  Washington.  D  C..  March  30. 1981. 
Roger  W.  A.  LeGassie, 

Acting  .Assistant  Secretary  for  Fossil  Energy. 

Part  376  of  Chapter  II  of  Title  10,  Code 
of  Federal  Regulations,  is  amended  by 
adding  a  new  subparagraph  (6)  to 
§  376.110(a).  to  read  as  follows:  ' 


20530 


Federal  Register  /  Vol.  46,  No.  64  /  Friday,  April  3,  1981  /  Proposed  Rules 


§  376.1 10  Bidding  Systems. 

(а)  *  *  * 

(б)  Work  commitment  bid  based  on  a 
dollar  amount  for  exploration  with  a 
fixed  cash  bonus,  a  fixed  royalty  in 
amount  or  value  of  the  production 
saved,  removed,  or  sold,  and  an  annual 
rental. 

(i)  Work  commitment  bid. 

(A)  The  work  commitment  is  the  bid 
for  the  lease  and  is  determined  by  the 
person  submitting  the  bid.  The  bid  shall 
be  submitted  in  accordance  with 
provisions  specified  in  the  notice  of  OCS 
lease  sale.  The  work  commitment  is  the 
dollar  amount  which  the  bidder  must 
satisfy  through  either  one  or  a 
combination  of  the  following: 

(1)  Performance  of  sufficient 
qualifying  exploration  activities 
determined  in  accordance  with  the 
provisions  of  paragraph  (a)(6)  of  this 
section:  or 

(2)  In  the  event  that  sufficient 
qualifying  exploration  activities  are  not 
performed  as  provided  for  by  paragraph 
(a)(6)(i)(A)(l)  of  this  section,  by  cash 
payments  to  the  Secretary  of  the 
Interior,  as  required  by  paragraph 
(a)(6)(xi)  of  this  section. 

(B)  The  lessee,  at  its  option,  shall 
deliver  to  the  Secretary  of  the  Interior, 
upon  issuance  of  the  lease,  either: 

(1)  a  cash  deposit  for  the  full  amount 
of  the  work  commitment:  or 

(2)  a  performance  bond,  in  form  and 
substance  and  with  a  surety  satisfactory 
to  the  Secretary  of  the  Interior,  in  the 
principal  amount  of  the  work 
commitment. 

(ii)  Fixed  cash  bonus. 

The  cash  bonus  to  be  paid  by  the 
lessee  shall  be  an  amount  that  is 
specified  in  the  notice  of  OCS  lease  sale 
published  in  the  Federal  Register  and 
may  vary  from  tract  to  tract.  Any 
deferment  of  the  payment  and  the 
schedule  of  payments  shall  be  included 
in  the  notice  of  OCS  lease  sale 
published  in  the  Federal  Register. 

(iii)  Fixed  royalty. 

The  royalty  rate  to  be  paid  by  the 
lessee  shall  be  fixed  at  a  percent  of  the 
amount  or  value  of  the  production 
saved,  removed,  or  sold,  shall  be 
specified  in  the  notice  of  OCS  lease  sale 
published  in  the  Federal  Register,  and 
may  vary  from  tract  to  tract. 

(iv)  Annual  rental. 

The  annual  rental  to  be  paid  by  the 
lessee  shall  be  the  amount  specified  in 
the  notice  of  OCS  lease  sale  published 
in  the  Federal  Register. 

(v)  Exploration  activities  qualifying 
for  credit  against  the  bid. 

The  following  exploration  activities 
shall  qualify  as  exploration  activities  the 
allowable  expenditures  for  which,  as 
specified  in  paragraph  (a)(6)(vii)  of  this 


section,  may  be  applied  in  satisfaction 
of  the  work  commitment: 

(A)  Geological  investigations  and 
directly  related  activities  and 
geophysical  investigations  including 
seismic,  geomagnetic,  and  gravity 
surveys,  data  processing  and 
interpretation,  exploratory  drilling,  core 
drilling,  redrilling,  and  well  completion 
or  abandonment,  including  the  drilling  of 
wells  sufficient  to  determine  the  size 
and  areal  extent  of  any  newly 
discovered  field,  and  including  the  cost 
of  mobilization  and  demobilization  of 
drilling  equipment. 

(B)  Any  other  activities  as  specified  in 
the  approved  exploration  plan,  filed  in 
accordance  with  30  CFR  250.34-1,  and 
approved  by  the  USGS  designated 
official. 

(vi)  Termination  of  the  period  for 
qualifying  exploration  activities. 

(A)  Expenditures  incurred  in 
performing  qualifying  exploration 
activities,  as  specified  in  paragraph 
(a)(6)(v)  of  this  section,  for  any  prospect 
on  a  lease  issued  under  paragraph  (a)(6) 
of  this  section,  shall  not  be  applied  in 
satisfaction  of  the  work  commitment 
after  the  occurrence  of  the  earliest  of  the 
following  events: 

(7)  The  lessee  begins  performing  any 
of  the  activities  described  in  an 
approved  development  and  production 
plan,  as  specified  in  30  CFR  250.34-2, 
applicable  to  that  prospect  and  lease; 

(2)  In  the  judgment  of  the  USGS 
designated  official,  sufficient 
information  has  been  gathered  through 
exploration  activities  so  that  the  lessee 
may  begin  activities  to  bring  the 
prospect  into  commercial  production: 

(5)  The  entire  amount  of  the  work 
commitment  is  satisfied  in  accordance 
with  the  provisions  of  paragraph  (a)(6)(i) 
of  this  section;  or 

{4)  The  primary  term  of  the  lease,  or 
any  extension  thereof,  has  expired  or 
the  lease  has  been  relinquished. 

(B)  Expenditures  incurred  in 
performing  qualifying  exploration 
activities  for  any  additional  prospect(s) 
may  be  allowable  in  satisfaction  of  the 
work  commitment  despite  the 
termination  of  the  period  for  qualifying 
exploration  activities  for  a  previous 
prospect  on  the  same  tract.  However, 
such  expenditures  are  only  allowable  in 
satisfaction  of  the  work  commitment  if, 
in  the  judgment  of  the  USGS  designated 
official,  any  such  additional  prospect(s) 
is  sufficiently  separate  and  distinct  as  to 
require  a  discrete  exploration  effort. 

(vii)  Allowable  and  unallowable 
expenditures. 

(A)  Expenditures  for  qualifying 
exploration  activities  specified  in 
paragraph  (a)(6)(v)  of  this  section  shall 
be  allowable  to  the  extent  that  they  are 


identified,  measured,  and  allocated  in 
accordance  with  the  provisions  of 
§§  390.011(a)-(n)  and  (p),  390.014,  and 
390.015  of  this  chapter, 

(B)  Fifty  percent  of  the  allowable 
expenditures  for  qualifying  exploration 
activities  specified  in  paragraph  (a)(6)(v) 
of  this  section  that  are  incurred  prior  to 
the  termination  of  the  period  for 
qualifying  exploration  activities 
specified  in  paragraph  (a)(6)(vi)  of  this 
section,  shall  be  included  in  determining 
the  satisfaction  of  the  work 
commitment. 

(C)  A  lessee’s  general  overhead  costs 
and  those  costs  identified  in  §  390.013  of 
this  chapter  shall  not  be  allowed  as 
expenditures  to  be  applied  in 
satisfaction  of  the  work  commitment. 

(D)  For  purposes  of  determining 
allowable  and  unallowable 
expenditures,  any  reference  in  _ 

§§  390.011,  390.013,  390.014,  or  390.015  of 
this  chapter  that  would  restrict  the 
application  of  any  provision  to  a  lease 
issued  under  a  net  profit  share  bidding 
system  or  to  an  operation,  project  area, 
property,  or  tract  related  to  such  a  lease 
shall  be  deemed  a  reference  to  a  lease 
issued  under  the  work  commitment 
bidding  system  described  in  paragraph 
(a)(6)  of  this  section  or  to  an  operation, 
project  area,  property,  or  tract  related  to 
such  a  lease. 

(E)  To  the  extent  that  any  provision  of 
§  §  390.011,  390.013,  390.014,  or  390.015  of 
this  chapter  specifies  a  particular 
accounting  procedure  which  relates 
solely  to  the  calculation  of  net  profits 
due  to  the  government,  rather  than  a 
mechanism  for  identifying,  measuring, 
and  allocating  costs,  such  provision 
shall  not  apply. 

(viii)  Adjustment  to  allowable 
expenditures. 

(A)  Expenditures  allowable  under 
paragraph  (a)(6)(vii)  of  this  section  shall 
be  adjusted  for  inflation  before  being 
applied  in  satisfaction  of  the  work 
commitment. 

(B)  The  Secretary  of  the  Interior, 
concurrently  with  the  review  of  reports 
submitted  in  compliance  with 
paragraphs  (a)(6)(ix)  (A)  and  (B)  of  this 
section,  shall  adjust  such  allowable 
expenditures  by  applying  a  factor  that  is 
obtained  from  the  Producer  Prices  and 
Price  Indexes,  Oil  Field  Machinery  and 
Tools,  Commodity  Code  No.  1191, 
published  by  the  Department  of  Labor, 
Bureau  of  Labor  statistics,  for  the 
calendar  period  corresponding  to  the 
reporting  period. 

(C)  The  procedures  for  calculating  the 
inflation  adjustment  shall  be  included  in 
the  notice  of  OCS  lease  sale  and 
published  in  the  Federal  Register. 
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(ix)  Reporting  and  recordkeeping 
requirements. 

(A)  Each  person  holding  a  lease 
issued  under  paragraph  (a)(6)  of  this 
section  shall  file  an  annual  report  during 
the  period  beginning  with  issuance  of 
the  work  commitment  lease  and  ending 
with  the  termination  of  the  period  for 
qualifying  exploration  activities  as 
specified  in  paragraph  (a)(6)(vi)  of  this 
section.  This  report  shall  be  submitted 
not  later  than  60  days  after  the 
anniversary  date  of  the  issuance  of  the 
lease.  Such  report  shall  list  the 
allowable  exploration  expenditures  to 
be  applied  in  satisfaction  of  the  work 
commitment. 

(B)  A  final  report  relating  to  the 
allowable  expenditures  shall  be  filed 
not  later  than  60  days  after  the 
termination  of  the  period  for  qualifying 
exploration  activities  as  specified  in 
paragraph  (a)(6)(vi)  of  this  section. 

(C)  For  each  report  filed  under 
paragraphs  (a)(6)(ix)(A)  and  (B)  of  this 
section,  the  following  information  is 
required: 

(7)  The  amount  of  the  work 
commitment; 

[2]  The  amount  previously  permitted 
by  the  Secretary  of  the  Interior  to  be 
applied  in  satisfaction  of  the  work 
commitment:  and 

(5)  The  amount  and  description  of  all 
expenditures  and  credits  for  qualifying 


exploration  activities  incurred  during 
the  reporting  period. 

(D)  Reports  required  by  paragraphs 
(a)(6)(ix)(A)  and  (B)  of  this  section  shall 
be  filed  with  the  Director,  USGS,  either 
separately,  or  included  with  any  other 
reports  currently  required. 

(E)  Each  person  holding  a  lease  issued 
under  paragraph  (a)(6)  of  this  section 
shall  maintain  such  records  as  are 
necessary  to  establish  the  allowability 
of  expenditures  for  qualifying 
exploration  activities  specified  in 
paragraph  (a)(6)(v)  of  this  section  and 
claimed  in  satisfaction  of  the  work 
commitment.  Such  records  shall  be 
maintained  for  twelve  months  after  the 
termination  of  the  period  for  qualifying 
exploration  expenditures  as  specified  in 
paragraph  (a)(6)(vi)  of  this  section, 
except  that  nothing  in  these  regulations 
shall  limit  the  time  of  investigation  or 
the  need  to  produce  records  when  prima 
facie  evidence  of  fraud  or  willful 
misconduct  is  obtained  with  respect  to 
the  governmenf  s  interest  in  a  lease 
issued  under  paragraph  (a)(6)  of  this 
section. 

(x)  Reduction  of  cash  deposit  or  bond. 

The  Secretary  of  the  Interior  shall 
review  the  reports  submitted  in 
compliance  with  paragraphs 
(a)(6)(ix)(A)  and  (B)  of  this  section  and 
shall  determine  the  total  amount  of 
allowable  expenditures  incurred  during 
the  reporting  period.  Upon  making  the 


determination  that  the  lessee  has 
satisfied  any  portion  or  all  of  the  work 
commitment,  and  after  having  adjusted 
the  allowable  expenditures  in 
accordance  with  the  provisions  ' 
contained  in  paragraph  (a)(6)(viii)  of  this 
section  and  having  determined  the 
amount  that  may  be  applied  in 
satisfaction  of  the  work  commitment, 
the  Secretary  of  the  Interior  shall,  if  the 
lessee  delivered  a  cash  deposit,  remit  to 
the  lessee  50  percent  of  such  amount  or, 
if  the  lessee  posted  a  performance  bond, 
authorize  the  lessee  to  reduce  the 
principal  amount  of  the  performance 
bond  by  50  percent  of  such  amount. 

(xi)  Payment  of  unsatisfied  work 
commitment. 

If  at  the  termination  of  the  period  for 
qualifying  exploration  activities  for  all 
prospects  on  the  tract  as  specified  in 
paragraph  (a)(6)(vi)  of  this  section,  the 
full  dollar  amount  of  the  work 
commitment  has  not  been  satisfied,  the 
adjusted  balance  shall  be  paid  in  cash  to 
the  Secretary  of  the  Interior.  If  the  lessee 
delivered  a  cash  deposit,  the  adjusted 
balance  shall  be  forfeited.  If  the  lessee 
posted  a  performance  bond,  the 
adjusted  amount  of  the  bond  required  by 
the  Secretary  of  the  Interior  to  be 
maintained  at  that  time  shall  be  paid  to 
the  Secretary  of  the  Interior  at  the  time 
of  the  Filing  of  the  final  report. 

*  *  *  *  * 
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AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 


The  following  agencies  have  agreed  to  publish  all 
documents  on  two  assigned  days  of  the  week 
(Monday/Thursday  or  Tuesday/Friday). 

This  is  a  voluntary  progretm.  (See  OFR  NOTICE 

41  FR  32914,  August  ,6.  1976.) 

Monday 

luesday 

Wednesday  Thurway 

Friday 

DOT/SECRETARY 

USDA/ASCS 

DOT/SECRETARY 

USDA/ASCS 

DOT/COAST  GUARD 

USDA/FNS 

DOT/COAST  GUARD 

USDA/FNS 

DOT/FAA 

USDA/FSQS 

DOT/FAA 

USDA/FSQS 

DOT/FHWA 

USDA/REA 

DOT/FHWA 

USDA/REA 

DOT/FRA 

MSPB.'OPM 

DOT/FRA 

MSPB/OPM 

DOT/NHTSA 

LABOR 

DOT/NHTSA 

LABOR 

DOT/RSPA 

HHS/FDA 

DOT/RSPA 

HHS/FDA 

DOT/SLSDC 

DOT/SLSDC 

DOT/UMTA 

DOT/UMTA 

eSA 

eSA 

Documents  normally  scheduled  for  publication  on  a  day  that  Day-of-the-Week  Program  Coordinator, 

will  be  a  Federal  holiday  will  be  published  the  next  work  Office  of  the  Federal  Register, 

day  following  the  holiday.  National  Archives  and  Records  Service, 

Comments  on  this  program  are  still  invited.  General  Services  Administration, 

Comments  should  be  submitted  to  the  Washington,  D.C.  20408. 


List  of  Public  Laws 

Note:  No  public  bills  which  have  become  law  were  received  by  the 
Office  of  the  Federal  Register  for  inclusion  in  today’s  List  of  Public 
Laws. 

[Last  Listing  April  2, 1981;  last  cumulative  listing  for  the  96th 
Congress  (1980)  January  7, 1981.| 


THE  FEDERAL  REGISTER:  WHAT  IT  IS 
AND  HOW  TO  USE  IT 


FOR:  Any  person  who  uses  the  Federal  Register  and 

Code  of  Federal  Regulations. 

WHO;  The  Office  of  the  Federal  Register. 

WHAT:  Free  public  briefings  (approximately  2-V2  hours) 
to  present: 

1.  The  regulatory  process,  with  a  focus  on  the 
Federal  Register  system  and  the  public's  role 
in  the  development  of  regulations. 

2.  The  relationship  between  Federal  Register 
and  the  Code  of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal 
Register  documents. 

4.  An  introduction  to  the  finding  aids  of  the 
FR/CFR  system. 

WHY:  To  provide  the  public  with  access  to 

information  necessary  to  research  Federal 
agency  regulations  which  directly  affect 
them,  as  part  of  the  General  Services 
Administration’s  efforts  to  encourage  public 
participation  in  Government  actions,  "rhere 
will  be  no  discussion  of  specific  agency 
regulations. 

WHEN;  April  10  and  24;  at  9  a.m.  (identical  sessions). 
WHERE:  Office  of  the  Federal  Register.  Room  9409. 

1100  L  Street  NW..  Washington,  D.C. 
RESERVATIONS:  Call  King  Banks.  Workshop 
Coordinator,  202-523-5235. 


Just  Released 


Code  of 
Federal 
Regulations 

Revised  as  of  October  1, 1980 


Quantity 

Volume 

Price 

Title  49— Transportation 
(Parts  1000  to  1199) 

$7.50 

Title  49— Transportation 
(Parts  1 300  to  End) 

6.50 

Title  50 — Wildlife  and  Fisheries 
(Parts  1  to  199) 

6.00 

Total  Order 

A  Cumulative  checklist  of  CFR  issuances  for  1980  appears  in  the  back  of  the  first  issue  of  the  Federal  Register 
each  month  in  the  Reader  Aids  section.  In  addition,  a  checklist  of  current  CFR  volumes,  comprising  a  complete 
CFR  set.  appears  each  month  in  the  LSA  (List  of  CFR  Sections  Affected). 


Amount 

$ - 


$ - 

Please  do  not  detach 


Order  Form  Mali  to:  Superintendent  of  Documents,  U.S.  Government  Printing  Office.  Washington,  D.C.  20402 


Enclosed  find  $_ _ Make  check  or  money  order  payable 

to  Superintendent  of  Documents.  (Please  do  not  send  cash  or 
stanrips).  Include  an  additional  25%  for  foreign  mailing. 

CtMig*  to  my  OaposH  AooounI  No. 

Order  No _ 


Credit  Card  Orders  Oily 

Total  charges  $ _ Fill  in  the  boxes  beloiA/. 

CarS'No.  I  I  I  I  I  1TT~I  I  I  I  I' ITm 

Expiration  Date  ■ — i — i — i — i 
Month/Year  1  1  1 _ L_.J 


Please  send  me  the  Code  of  Federal  Regulations  publications  I  have 
selected  above. 

Name— First,  Last 

I  I  I  I  I  I  I  I  I  I  I  I  I  I  i  I  I  I  I  I  M  I  i  M  I  M  I 

Street  address 

I,  M  1  I  N  I  I  I  I  I  I  I  I  M  I  !  M  M  I  I  I  I  I  I  I 

Company  name  or  additional  address  tine 

II  1  1  1  Li  1  I  1  1  I  1  i  1  I  1  li  1  1  1  1  1  !  1  i  -LLJ 

City  State  ZIP  Code 

U 11  I  I  I  I  1  11  I  M  I  I  M  I  1  I  m  MINI 

(or  Country) 

U  1  I  I  I  I  I  I  I  I  I  I  I  I  .1  1  1  I  I  I  I  M  I  I  I  I  I  I 


For  Office  Use  Only. 

Quantity  Charges 


Enclosed 

To  be  mailed 

Subscriptions 

Postage 

Foreign  handling 

MMOB 

OPNR 

UPNS 

Discount 

Refund 

PLEASE  PRINT  OR  TYPE 
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